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THE DECISIONS OF THE SUPREME COURT 
IN THE INSULAR CASES. 

FORTY-FOUR years ago the upholders of domestic slavery 
were jubilant over a decision of the Supreme Court of 
the United States, which they thought established the peculiar 
institution upon an unshakable foundation and intrenched it 
impregnably against the attacks of religion, ethics or politics. 
They thought that the decision went much farther than it actu- 
ally did ; and they took but little notice of the two powerful dis- 
senting opinions, which shattered the reasoning of the majority 
to atoms and opened the way for an appeal of the great ques- 
tion to the people, who reversed the judgment of the court 
and washed away the sin of it in the blood of both the righteous 
and the unrighteous. 

Likewise, to-day the upholders of colonial bondage are revel- 
ling over the decision in one of the insular cases, that of 
Downes vs. Bidwell. They also seem to think that the decision 
goes much farther than it actually does, and that it makes the 
government of the United States absolute and unlimited in our 
insular possessions. And they, too, appear not to have noticed 
the powerful dissenting opinion of the four most important 
members of the court, which has opened the way for the appeal 
of this great question — the most momentous, next to that of 
domestic slavery, in our history — to the people, who will solve 
it rightly in the end at any cost. 

To prepare the ground for an intelligent discussion of these 
decisions, and of the reasoning of the court leading to them, 
the first and most important step is to determine, if we can, 
just what has been decided and the reasons therefor; and this 
paper will be devoted exclusively to that purpose. 
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I. The De Lima Case. 

The case whose decision came first chronologically, and which 
seems thus to have been in some sense regarded as the founda- 
tion for all the others, was that of De Lima et al. vs. Bidwell. 
The question here involved, expressed in a single sentence, was 
as to the power of the United States government to continue 
to collect the ordinary duties on merchandise from foreign 
countries upon the like merchandise coming from Porto Rico 
into the ports of the United States, after the establishment of 
the sovereignty of the United States in and over Porto Rico 
and the assumption by the United States of government and 
jurisdiction therein and thereover. It is true that there was a 
preliminary question of practice, which was settled by the 
decision. The judgment upon this point was that the board 
of general appraisers, established by the Customs Administra- 
tive Act of June 10, 1890, and vested with final jurisdiction 
over appeals from the decisions of the collectors "as to the 
rate and amount of the duties chargeable upon imported mer- 
chandise," does not have jurisdiction in suits and controversies 
where the question to be determined is whether the article 
affected is or is not an imported article. As this last was the 
question in the De Lima case, the court decided that the action 
was properly brought in the regular courts and could not be 
properly brought before the board of general appraisers. 

Proceeding, then, to the consideration of the main question, 
— the question as to whether the merchandise brought into the 
port of New York from Porto Rico, after the treaty of cession 
had been duly ratified by both Spain and the United States and 
after Porto Rico had passed under the sovereignty of the United 
States and the jurisdiction of the United States government, 
was imported merchandise, — the majority of the court held that 
the decision upon this point turned upon the question whether 
Porto Rico was at the time a foreign country to, or a domestic 
territory of, the United States. If a foreign country to the 
United States, the merchandise was imported and was subject 
to the duties under the general customs tariff. If, on the other 



488 POLITICAL SCIENCE QUARTERLY. [Vol. XVI. 

hand, Porto Rico had become a domestic territory of the United 
States, then the merchandise was not imported and was not 
subject to the duties under the customs tariff, since this law 
expressly confined the levy of such duties to merchandise 
brought into the ports of the United States from foreign 
countries. 

The court then held, by a majority of five to four, — the 
Chief Justice and Justices Harlan, Brewer, Brown and Peck- 
ham constituting the majority, while Justices Gray, White, 
Shiras and McKenna constituted the minority, — that by the 
establishment of the permanent sovereignty of the United 
States and the jurisdiction of the United States government 
over Porto Rico, the latter ceased in all respects to be a for- 
eign country to the United States and became for all purposes 
a domestic territory of the United States. 

This proposition appeared to the majority so true as to be 
almost axiomatic. They said that, were the question presented 
to them as an original question, they would be impelled to this 
conclusion simply from the considerations that a treaty is 
by the constitution expressly made law of the land, on an exact 
equality with a statute of Congress, and that it is a plain logical 
impossibility for a territory to be at the same time both foreign 
and domestic. That is, they made the permanent establish- 
ment of sovereignty, dominion and jurisdiction the test in 
determining whether a territory is foreign or domestic, and 
they held that when these have been established the territory 
concerned is entirely domestic and can be in no respects foreign. 
They asserted, however, that this was no new question, but that 
it had already been decided by the court in accordance with their 
view and, as so decided, was the principle of law which had con- 
trolled the practice of the government. They conceded that 
the practice of the government for a short time in the years 
1803 and 1804, in dealing with Louisiana territory, had followed 
a different theory and that a dictum in the case of Fleming vs. 
Page, decided in the year 1850, indicated a different view; but 
they held that the decision in the case of Cross vs. Harrison, 
pronounced in the year 1854, overruled the dictum in Fleming 
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vs. Page, and fixed firmly the law and the practice which has 
been followed uniformly from that day to this — namely, that a 
district ceded to and in the possession of the United States is 
a domestic territory of the United States in all respects and 
does not remain a foreign country for any purpose. 

Upon the basis of this principle, the court declared that the 
duties levied by Collector Bidwell on merchandise brought by 
Mr. De Lima from Porto Rico into the port of New York in the 
autumn of 1899 were illegally exacted and that Mr. De Lima 
was entitled to recover the sums paid. 

In dissenting from this judgment and the reasoning leading 
up to it, the four Justices, McKenna, Shiras, White and Gray, 
were divided, the first three uniting in one opinion presented 
by Mr. Justice McKenna, while Mr. Justice Gray offered his 
dissent and the reasons therefor separately. 

Justices McKenna, Shiras and White held that in the politi- 
cal system and public law of the United States a territory or 
district, although under the sovereignty and permanent juris- 
diction of the United States, may be foreign territory for some 
purposes and, at the same time, domestic for others — or rather, 
as expressed in their own words, may occupy " a relation to the 
United States between that of being a foreign country abso- 
lutely and of being domestic territory absolutely " ; and they 
declared that Porto Rico stood, and still stands, in that relation. 
They did not undertake to establish logically the concept of 
this something between foreign and domestic territory in the 
political system of the United States, and they did not cite any 
clause of the Constitution of the United States providing for 
its existence; but they sought to prove from the practice of 
the government and from the decisions of the supreme court 
that it could exist and had existed, and that the law and prac- 
tice in respect to it treated it as a country foreign to the United 
States, in so far as the customs laws of the United States were 
concerned, until Congress should, by establishing United States 
customs houses and collectors in it, make it domestic. The 
practice of the administration during parts of the years 1803 
and 1804, in collecting duties on merchandise passing from 
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Louisiana territory into the other parts of the United States, 
certainly supported the contention that there might be territory 
in the political system of the United States which stood in 
this mixed relation of foreign and domestic to the rest of the 
country, and the dissenting justices strenuously asserted that 
if they could show a single instance they had won their whole 
contention. 

They then undertook to show that the decision in the case of 
The United States vs. Rice, pronounced in the year 1819, and 
that in the case of Fleming vs. Page, pronounced in the year 
1850, rested upon the principle that a territory or district is 
foreign to the United States, from the point of view of the cus- 
toms laws of the United States, if the Congress of the United 
States has not established customs houses and collectors in 
such territory or district. The first case turned upon the right 
of the United States government to collect duties on merchan- 
dise that had been brought into the port of Castine, Maine, while 
occupied by the British during the War of 1 8 1 2 ; and the second 
turned upon the power of the United States government to 
collect duties on merchandise brought into Philadelphia from 
Tampico, Mexico, during the period of the Mexican war when 
Tampico was in the military possession of the United States. 
The decision in the first case was against the right of the 
United States government to collect such duties, while that in 
the second case sustained this right ; and the dissenting opinion 
in the De Lima case, which we are now considering, declares 
that the point of agreement in the two cases was the absence 
of the instrumentalities of the United States customs laws. 
" At Castine " they " had been divested ; at Tampico they had 
not been invested." As we have seen, this part of the opinion 
in Fleming vs. Page was called by the majority of the court, 
in the case we are considering, the dictum. On the other hand, 
the dissenting opinions hold it to have been the ground of the 
decision and therefore a part of it. 

Finally, the justices uniting in this dissenting opinion under- 
take so to interpret the decision in Cross vs. Harrison as 
to put it largely, if not entirely, out of the argument. They 
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hold that the war tariff imposed by the president on merchan- 
dise passing into California from foreign states, at the time of 
the military possession of California, in 1847 and 1848, by the 
United States, was not withdrawn by the mere fact of the 
cession of California to the United States, but by the formal 
act of the president through his agent in California, the military 
governor, Colonel Mason, who so soon as he received the news 
of the ratification of the treaty of cession withdrew the presi- 
dent's war tariff and put the regular Congressional tariff in 
force. They evidently consider that the president acted in 
this with full discretion — that is, that he was under no constitu- 
tional obligation to withdraw his tariff and put the general 
Congressional tariff in force so soon as the cession was com- 
plete. They also contend that a distinction must be made 
between the effect of the treaty ceding California and that 
ceding Porto Rico, in that the first proceeded upon the principle 
of the rectification of the boundaries of the United States, 
while the last was an outright transfer. And they hold, finally, 
that the treaty ceding Porto Rico itself provides against the 
incorporation of Porto Rico into the United States by virtue 
of the cession merely, in the clause which reserves to Congress 
the power to fix the political status and civil rights of the 
inhabitants of Porto Rico. They evidently had no apprecia- 
tion of the view of the majority, that immediately upon the 
completion of the cession by ratification of the treaty the Con- 
stitution of the United States fixes the civil status of the 
inhabitants of the ceded territory, and that any provisions of 
the treaty to the contrary are null and void, while the cession 
itself is perfectly valid. They say : " Assuredly the treaty can- 
not have an automatic force contrary to its terms. That is, it 
cannot be contended that the automatic force of the treaty 
is greater than the force of the treaty itself." This is a 
clever sentence from a rhetorical point of view, but it does 
not answer in the remotest manner, or controvert in the 
slightest degree, the proposition of the majority of the court, 
that the cession and all parts of the treaty not held by the 
court to be in conflict with the constitution are valid, while 
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such parts as are held by the court to be in conflict with the 
constitution are invalid. 

Mr. Justice Gray announced his dissent and justified it very 
briefly. He simply declared the decision to be, in his opinion, 
irreconcilable with the decision in the case of Fleming vs. Page 
and with the decision in the most important of the insular 
cases still to be pronounced, that of Downes vs. Bid well. He, 
too, evidently held what the majority called the dictum in the 
case of Fleming vs. Page to be the ground of the decision, and 
therefore controlling in the cases before the court. 

Such was the decision and such the dissent from it in this 
logically first of the insular cases ; and the law of the land as 
fixed by it is, as I have said, that, when the sovereignty of the 
United States and the jurisdiction of the United States govern- 
ment become established over any territory, district or country 
by a completed treaty of cession, accompanied by possession, 
that territory, district or country ceases in all respects to be 
foreign to the United States and becomes domestic for all 
purposes, and all the laws of the United States in respect to 
the relations to foreign countries cease immediately to have 
any application to such territory, district or country, or any 
force or effect in regulating its relations or the relations of its 
inhabitants to the other parts, or the inhabitants of the 
other parts, of the United States. 

II. The Applications of the Principle of the De Lima Decision. 

Upon the basis of the decision in the De Lima case, the 
majority of the court, composed of the same members that 
constituted the majority in the De Lima case, held, in the case 
of Dooley vs. The United States, that duties collected upon 
merchandise going into Porto Rico from the other ports of the 
United States after the completion of the cession of Porto Rico 
to the United States, — that is, after April 1 1, 1 899, — possession 
of the island being, of course, established, were unlawfully ex- 
acted and must be refunded. The court recognized that the facts 
of the two cases were not exactly the same, the merchandise 
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coming in the first case from Porto Rico into another port 
of the United States and in the second going from another 
port of the United States into Porto Rico. But the court 
said that the same principle governed both cases — namely, 
the principle that upon the completion of the cession, including 
possession, Porto Rico ceased to be a foreign country and 
became a part of the United States. The temporary military 
administration of a district of a foreign country by the Presi- 
dent of the United States was held by the court to have been 
changed by the treaty of cession into the military administration 
of a district or territory of the United States by the United 
States government. While the court, then, pronounced valid 
the duties levied and collected by the president and his military 
government in Porto Rico during the period that they admin- 
istered the same by virtue of the military occupation of Porto 
Rico as a district of a foreign state ; and while the court did not 
deny, but affirmed, the lawful continuance of military govern- 
ment by the United States in this district after it became a terri- 
tory of the United States until Congress should otherwise direct ; 
yet the court, on the other hand, denied the right of the gov- 
ernment, whether acting under military or under civil powers, 
to collect upon merchandise going from the other ports of the 
United States into Porto Rico, after the cession, either the 
duties fixed by the military commander or the president, or 
those fixed by Congress upon the like merchandise coming into 
the United States from foreign countries. The exact language 
of the court is : 

Without questioning at all the original validity of the order imposing 
duties upon goods imported into Porto Rico from foreign countries, 
we think the proper construction of that order is, that it ceased to 
apply to goods imported from the United States from the moment 
the United States ceased to be a foreign country with respect to 
Porto Rico, and that until Congress otherwise constitutionally directed, 
such merchandise was entitled to free entry. 

It will be observed that the court does not say "until Con- 
gress otherwise directed," but " until Congress otherwise consti- 
tutionally directed." All the members of the majority could 
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subscribe to this, even though they or some or any of them 
might hold that Congress could not at all otherwise direct. 

The four justices dissenting in the De Lima case dissented 
likewise in this case, and based their dissent upon the same 
ground as in the former case — namely, upon their opinion that a 
territory or district ceded by a foreign country to the United 
States remains a foreign country in the sense of the customs 
laws of the United States until it shall be incorporated into 
the customs union of the United States by an act of Congress. 

The two cases of Goetze vs. The United States and Crossman 
vs. The United States involved the same questions as those 
decided in the De Lima case and were disposed of upon the 
principles pronounced in that case, with no dissent filed. 

The case of Armstrong vs. The United States involved the 
same questions as those decided in the Dooley case and was 
disposed of upon the principles pronounced in that case, with 
no dissent filed. 

Finally, the case of Huss vs. The New York and Porto Rico 
Steamship Company involved the questions whether, after the 
cession of Porto Rico to the United States, " vessels engaged in 
trade between Porto Rican ports and ports of the United States 
are engaged in the coasting trade in the sense in which those 
words are used in the statutes of the state of New York regu- 
lating pilotage," and " whether steam vessels engaged in trade 
between Porto Rican ports and the ports of the United States 
are coastwise steam vessels in the sense in which those words 
are used in Section 4444 of the Revised Statutes of the United 
States." The court, on the principle decided in the De Lima 
case, answered both of the questions in the affirmative, with no 
dissent filed. 

III. The Downes Case. 

Down to this point the upholders of absolutism in the insular 
territories of the United States had received but little comfort. 
It was intimated, however, in the dissenting opinion in both 
the De Lima case and the Dooley case, that at least one of the 
justices acting with the majority did not in all respects draw 
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from the principles decided in those cases the conclusions which 
at first view appeared natural, if not necessary. This intima- 
tion was immediately verified by the decision then presented 
in the case of Downes vs. Bidwell. This case involved the 
all-important question of the power of Congress to impose duties 
upon merchandise coming from Porto Rico into the other 
ports of the United States, after the island had been ceded to 
the United States and when the United States was in full 
possession, exercising complete sovereignty, dominion and 
jurisdiction over it, and to impose these duties without regard 
to the rule of uniformity required by the Constitution of the 
United States in the levy and collection of all duties, imposts 
and excises throughout the United States. 

The judgment in this case was concurred in by the four 
justices who dissented from the judgment in the De Lima case — 
namely, Justices Gray, White, Shiras and McKenna — and by 
Justice Brown, of the majority in the De Lima case. In the 
Downes case Mr. Justice Brown pronounced the judgment, 
which read : 

We are, therefore, of opinion that the Island of Porto Rico is a 
territory appurtenant and belonging to the United States, but not a 
part of the United States within the revenue clauses of the consti- 
tution ; that the Foraker Act is constitutional, so far as it imposes 
duties upon imports from such island, and that the plaintiff cannot 
recover back the duties exacted in this case. 

Mr. Justice Brown disagreed entirely, however, with the other 
four as to the ground upon which this judgment was placed, they 
holding to the same principle in the determination of this case 
as advanced by them in their dissenting opinion in the De 
Lima case. That is, the decision in the Downes case was 
based by four of the justices upon a principle which the 
majority of the court had already repudiated in the De Lima 
case, and by one of the justices upon a principle which the 
other eight repudiated in the Downes case ; while the dissent- 
ing opinion in the Downes case, by Chief Justice Fuller and 
Justices Harlan, Brewer and Peckham, was based upon the 
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principle which had been pronounced sound and valid in the 
De Lima decision. This is a most uncertain and unsatisfactory 
condition for so important a matter to be left in, and there is 
no question that sound logic will demand a reconsideration and 
a resettlement of it. 

The surprising thing about it all is the change of front 
accomplished by Mr. Justice Brown. As we have seen in our 
account of the De Lima decision, he, with the Chief Justice 
and Justices Harlan, Brewer and Peckham, held firmly to the 
principle that by the treaty of cession, accompanied by posses- 
sion, Porto Rico had become in all respects a domestic territory 
of the United States and remained for no purposes foreign 
territory. That, after this, he could join in the decision ren- 
dered in the Downes case is, at first view at least, rather start- 
ling. It requires considerable explanation to make it at all 
intelligible, and his propositions defy the rules of grammar and 
rhetoric, at least, to make them consistent. 

After disposing of the question of jurisdiction upon the same 
principle as that applied in the De Lima case, Justice Brown 
addressed himself to the substance of the case — to the ques- 
tion, as he stated it, as to whether " the revenue clauses of the 
constitution extend of their own force to our newly acquired 
territories." The Justice declared that " the constitution itself 
does not answer this question " and that " its solution must be 
found in the nature of the government created by that instru- 
ment, in the opinion of its contemporaries, in the practical con- 
struction put upon it by Congress and in the decisions of this 
court." The Justice then proceeded to expound the construc- 
tion of the constitution and government of the United States 
upon a purely states-rights view, arriving at the proposition 
that " the constitution was created by the people of the United 
States as a union of states, to be governed solely by repre- 
sentatives of the states" and that it "deals with states, their 
people and their representatives." He then makes much of the 
Louisiana precedent, where, as we know, for a short time after 
the treaty of cession and possession accomplished under it, 
the United States government did levy and collect duties upon 
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merchandise coming from Louisiana into the other ports of 
the United States ; and he declares, at last, that in the cases of 
McCulloch vs. Maryland and The United States vs. Gratiot 
the Supreme Court of the United States had held that "the power 
over the territories is vested in Congress without limitation." 
From all this the inference is natural, and the Justice seems at 
first to draw this inference himself, that the Constitution of the 
United States applies only to that part of the territory of the 
United States which is erected into states, while as to the other 
parts Congress has absolute power. He, however, in a later pas- 
sage of his opinion, draws back from this conclusion and says : 

To sustain the judgment in the case under consideration it by no 
means becomes necessary to show that none of the articles of the 
constitution apply to the Island of Porto Rico. There is a clear 
distinction between such prohibitions as go to the very root of the 
power of Congress to act at all, irrespective of time or place, and 
such as are operative only " throughout the United States " or 
among the several states. Thus when the constitution declares that 
" no bill of attainder or ex post facto law shall be passed," and that 
" no title of nobility shall be granted by the United States," it goes 
to the competency of Congress to pass a bill of that description. 
Perhaps the same remark may apply to the First Amendment, that 
" Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof ; or abridging the freedom of 
speech, or of the press ; or the right of the people to peacefully 
assemble, and to petition the government for a redress of grievances." 
We do not wish, however, to be understood as expressing an opinion 
how far the bill of rights contained in the first eight amendments is 
of general and how far of local application. 

The language in these two parts of the opinion seems incon- 
sistent. I do not think it too hard to say that it is inconsistent. 
On the other hand, I think the Justice has a consistent — that 
is, a logically conceivable — idea on the subject. I think what 
he means is simply this, that some of the constitutional limita- 
tions which apply to Congress in legislating for that part of the 
territory of the United States which is erected into states do not 
apply to Congress when legislating for those parts of the terri- 
tory of the United States which are not erected into states, 
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and that the uniformity clause in the levy and collection of 
duties, imports and excises is one of these. Now the first 
part of this proposition is undoubtedly true in this sense, 
namely, that Congress cannot legislate at all for that part of 
the United States which is erected into states upon any subject 
reserved by the constitution exclusively to state jurisdiction. 
Every member of the court, and everybody else, would agree 
with Justice Brown upon that proposition. But the other dic- 
tum — namely, that the uniformity clause of the constitution as 
to the levy and collection of duties, imports and excises applies 
only to that part of the United States which is erected into 
states — is the point of difference between Justice Brown and 
the four dissenting justices — in fact, between Justice Brown 
and all the other members of the court ; for, as we shall see, 
those of his brethren who united with him in the judgment 
declare that the uniformity limitation applies to all the terri- 
tory that has been by act of Congress incorporated into the 
Union, and not alone to that part of the territory of the United 
States which has been erected into states. Moreover, it must 
be kept in mind that Justice Brown's view in this respect is 
squarely in conflict with the principle of the decision in Lough- 
borough vs. Blake, which has never been overruled. Justice 
Brown's doctrine upon this point is, therefore, neither law nor 
jurisprudence in this country, and his judgment in the Downes 
case cannot stand upon the reasons advanced by himself. 

The propositions advanced by Justice Brown's four colleagues 
in the rendering of this judgment, and pronounced by Justice 
White, are certainly more intelligible and, in some respects at 
least, more correct. They took the ground simply and squarely 
that the United States consists of the states, together with all 
territories incorporated by a Congressional act to that effect 
into the Union ; that a conquest alone, or a treaty of cession 
alone, or one or both united with possession alone, cannot 
incorporate territory into the Union of the United States ; that 
an act of Congress, original or confirmatory, is necessary to 
accomplish this ; and that until this act is passed, the territory 
concerned remains foreign territory " in a domestic sense " and 
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may be dealt with as a foreign country, at least as regards the 
levy and collection of duties upon merchandise coming from it 
into the ports of the United States. 

These four justices, furthermore, answered the question as 
to how the government of the United States could hold and 
govern foreign territory, by saying that it could be done, first, 
under the military power vested by the constitution in the 
President of the United States and, second, under the treaty- 
making power, in both of which situations constitutional limi- 
tations were not applicable. They professed to derive these 
principles from the practices of the government, in the Louisi- 
ana precedent particularly, and from the decisions of the court, 
especially in the case of Fleming vs. Page. They attempted 
to get around the precedents in the cessions from. Mexico 
in 1848 and Russia in 1867 by distinguishing the first, as 
a rectification of boundary, from the ordinary straight-out 
cession and by declaring that in both cases legislation by 
Congress of a confirmatory character immediately followed the 
treaties. They attempted to break the force of the decision in 
Cross vs. Harrison by the same method which they employed 
in the De Lima case ; and they ignored altogether the fact 
that their main proposition — namely, that Porto Rico was still 
and is still a foreign country " in a domestic sense " — had just 
been held, by the De Lima decision, to be false and no law or 
principle of law in the United States. The ground, then, upon 
which they set the judgment in the Downes case has also no 
place in the law or jurisprudence of the United States, since 
four justices in a court of nine cannot give it such place. I 
shall not undertake in this paper to criticise their course of 
reasoning. That will be the subject of later essays. I will 
conclude this article by a brief statement of the dissent in this 
case and of the grounds therefor. 

Justices Harlan, Brewer and Peckham agreed in all points 
with the Chief Justice in the dissent pronounced by the latter, 
and Justice Harlan supplemented the same by a lucid and 
vigorous opinion of his own. 

In approaching these presentations of reasons for dissent, one 
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becomes immediately aware of the fact that he has emerged 
from the tortuous paths which he has been attempting to follow 
and is upon the broad and open way, en plein air, and with an 
unobstructed view. 

These clear, strong, logically constructed and well-expressed 
opinions uphold and demonstrate, in the first place, the national 
character of the political system of the United States as a 
union of people in sovereign power inhabiting the states, terri- 
tories and districts subject to the sovereignty and dominion of 
the United States and the jurisdiction of the United States 
government. 

They pronounce, in the second place, the free quality of the 
United States government, as acting, at all times and in all 
places, under the control of the constitution and, in times of 
peace, in all places subject to the permanent dominion of the 
United States, under all of the limitations of the constitution 
in behalf of individual immunities against governmental power ; 
upholding thus the vital principle of American liberty — that 
while the nation is sovereign and absolute, the government can 
do only what the nation, through the organic law, permits it 
to do. 

They assert, in the third place, that while the acts of the 
treaty-making organ and those of the statute-making organ of 
the United States government are placed on an exact equality 
by the constitution, as law of the land, both are subject to the 
limitations imposed by the constitution upon the operations of 
the government when they come into conflict with the consti- 
tutional immunities of the individual against governmental 
power, and that when a treaty or a statute contains anything 
in conflict with these constitutional limitations, that part is 
null and void, though all other parts may stand. 

They declare, in the fourth place, that when, by a completed 
treaty of cession, accompanied by possession, new territory, 
inhabited by people, is brought under the sovereignty and per- 
manent dominion of the United States and made subject to 
the jurisdiction of the United States government, it becomes 
an integral part of the territory of the United States, and its 
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inhabitants come into the enjoyment of all of the constitutional 
immunities against governmental power enjoyed by persons in 
other parts of the United States under the exclusive jurisdic- 
tion of the United States government. 

They hold, in the fifth place, that one of those immunities 
is exemption from arbitrary taxation by the United States 
government when taxing, as general government, these new 
inhabitants; and that a customs duty is always subject to 
this exemption, since it is a regulation of commerce, or neces- 
sarily involves a regulation of commerce, either with foreign 
countries or between the different states, territories or districts 
of the United States ; and that the United States government 
can make such a regulation only as a general government, and 
never as a local government in a territory or district. And 
they affirm, finally, that a customs duty levied upon merchan- 
dise going from one state, territory or district of the United 
States into another is forbidden by the spirit of the constitu- 
tion, as interpreted by previous decisions of the court. 

They meet the Louisiana precedent, produced by the narrow 
view of the constitution held by Jefferson and the narrow 
jealousies of the Federalists in regard to the gravitation of the 
political control of the country westward, by showing that it 
was set aside in the California-New Mexico precedent, which 
latter was, by the decision in Cross vs. Harrison, declared to 
be the law of the land and has been followed down to the 
present time. 

They meet the Guano Islands precedent by pointing out 
that, while the United States may own uninhabited land, terra 
nullius, as appurtenant property, its government cannot own 
people, or even inhabited land, in the same sense. 

They meet the assertion, that the constitution and laws of 
the United States never exist within a territory of the United 
States until extended thereto by an act of Congress, by the 
distinct declaration that, " when the acquisition of territory by 
the United States becomes complete by cession, the constitu- 
tion necessarily becomes the supreme law of such new terri- 
tory," and Congress, "the creature of the constitution," having 
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itself " no existence except by virtue of the constitution," can 
never exclude its creator from territories which were acquired, 
and could only be acquired, by authority of the constitution ; 
and they explain the language of Congressional statutes, relied 
on by Justice White and his colleagues in the Downes judg- 
ment as indicating the contrary, by citing the dictum of Judge 
Edmunds, that 

the instances in which Congress has declared in statutes organizing 
territories, that the constitution and laws should be in force there, 
are no evidence that they were not already there, for Congress and 
all legislative bodies have often made enactments that in effect 
merely declared existing law. In such cases they declare a pre- 
existing truth to ease the doubts of casuists. 

They meet the decision in the case of Fleming vs. Page by 
simply pointing out that Tampico had not then been ceded to 
the United States and never was afterwards, and that perma- 
nent dominion over it was never claimed by the United States ; 
that it is not, therefore, a parallel case; and that, if it were, 
the test of incorporation into the United States claimed to 
have been set up by it — namely, the establishment of customs 
houses and collectors by Congress in the acquired district — 
had been fulfilled as regarded Porto Rico by the Foraker Act 
itself. It is to be observed that Justice White and his three 
associates, in their opinion, object to the use of one part of 
the Foraker Act by the dissenting justices to overthrow the 
effect of the other part — that is, the part establishing customs 
houses, collection districts, etc., to overthrow the part estab- 
lishing duties between Porto Rico and the United States. 
They did not seem to notice that they had themselves under- 
taken to overthrow the effect of the part establishing customs 
houses, collection districts, etc., according to their interpreta- 
tion of the Fleming vs. Page decision, by that part establish- 
ing customs duties between Porto Rico and the United States. 
It must also be remembered that the dissenting justices did 
not base their opinion upon the Foraker Act at all, but simply 
pointed out the inconsistencies of it, from the point of view of 
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the Fleming vs. Page decision, as interpreted by Justice White 
and his three associates. 

The majority having held that the right to keep Porto Rico 
out of the customs union of the United States was reserved 
to Congress by the treaty with Spain, in the clause which pro- 
vides that "the civil rights and political status of the native 
inhabitants of the territories hereby ceded to the United 
States shall be determined by Congress," the dissenting jus- 
tices reply that Congress can only exercise its constitutional 
powers in doing these things and cannot be endowed with 
arbitrary or unlimited power in this respect by a treaty, and 
that, if it were intended to reserve to Congress absolute power 
in reference to these things, the treaty in this part was uncon- 
stitutional and void, while entirely valid and lawful as to the 
cession. 

And, finally, they meet all the arguments of the majority 
from the point of view of political necessity or convenience, 
by saying that the judicial department can only interpret the 
constitution as it is ; that its duty is first of all to protect the 
constitutional immunities of the citizens and persons subject 
to government ; that if it should be found that the government 
is too much hampered by the constitution as it is, the constitu- 
tion itself provides the regular and lawful way by amendment 
for the enlargement of governmental powers and forbids any 
enlargement by way of usurpation; and if, meantime, unbear- 
able hardship should possibly be caused by holding the action 
of the government within its constitutional orbit, there is 
always the practically unlimited power of appropriating money, 
constitutionally possessed by Congress, whereby such tempo- 
rary hardship may be fully relieved. 

This entire course of reasoning and the resulting opinion 
are simple, clear and consistent, and they are what nine-tenths 
of all minds that know anything about American constitutional 
history and law supposed in 1897 to be the exact, irrefragable, 
immutable truth. Moreover, as we have seen, the dissenting 
opinion is based upon a principle which, in the De Lima deci- 
sion, is pronounced to be the law of the land, namely, that Porto 
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Rico became by the completed cession, with possession, in all 
respects a domestic territory of the United States and con- 
tinues in no sense to be foreign territory — a principle which, 
therefore, appears to the ordinary mind to knock the founda- 
tion from under the judgment in the Downes case altogether ; 
since Justice Brown's assent to the judgment was rested by him 
on a proposition held by himself alone, a proposition repudi- 
ated by all the other members of the court in this very case 
and by the court in several preceding cases. 

The judgment in the Downes case is, therefore, nothing but 
an arbitrary bit of patchwork. Its purpose is to satisfy a cer- 
tain demand of fancied political expediency in the work of 
imperial expansion. It is based upon the narrowest possible 
view of that expediency; for I venture to affirm that in the 
prosecution of that policy the simple knowledge on the part 
of those to be made subject to it that the constitutional lib- 
erties of the great republic were to be extended to them, as 
well as its powers extended over them, would be worth to us 
an army of a million of men. 

There are two cases yet remaining to be disposed of by 
the court, one involving the question whether duties can 
be collected in Porto Rico, since the Foraker Act went into 
operation and as provided by that Act, on merchandise going 
from the other ports of the United States into Porto Rico, 
and the other involving the question whether duties could be 
imposed on merchandise coming from the Philippine Islands to 
the United States between the date of the ratification of the 
treaty of cession and the passage of the Spocner Act, vesting 
the president with all the powers of Congress in the civil gov- 
ernment of the Philippines. There is thus opportunity for a 
reconsideration of the whole question in principle. It is to be 
hoped that advantage will be taken of this opportunity and that 
the court will, at least, give us a judgment and a principle to 
sustain it which will be more consistent than those pronounced 

in the Downes case. T . 17 „ 

John W. Burgess. 



